Dispute Resolution in South
African Football

\.Dennis A. Mumbls
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The Rules EXxist to
Ensure Competitive
Balance




PART 1

The Principles That Underpin
the Dispute Resolution System
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A Competitive balance is an
Important concept in sport.
After all,a competitionis of
little Interest If the result feels
like aforegone conclusion

FIFA Global Competitive Balance
Report 2020




What is Competitive Balance on the Field?

A The leagues in Egypt, Mali and Sudan have seen
onlytwo champions and another four African toep
tiers have only had three

A Theseare examples of countries with dominant
teams and dack ofcompetitive balance.

I Egypt AIAhlySC and Zamalek SC
i Mali: StadeMalienand DjolibaAC
i Sudan AlHilalEC and AMerrikh SC

I CongoDR: D®/otemaPembe TPMazembe
and AS Vita Club

I Rwanda ATRACO FC, APR FC and Rayon Sport
FC

I SouthSudan* AlSalam FGitlabaraFC and Al
H|IaIW&1uFC .

[\ | TanZanlaYoungAfrlcansSC Slmba SC and

¥\ jAzamFC’ FIFA Global ‘fz, ;{
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What is Competiti

A

Ive Balance on the Field?

By comparison, Senegal and Comoros have ha
ten championsn the same period, denoting far
more competitive andinpredictable
competitions at least in the upper echelons of
the table.

The trend is for the most frequent titlists in the
last fiveseasons alsto be out in front in the
15-season analysis. This applies3toofthe 54
MAs, amounting to around 65%.

Egyptianclub Adhly{ / | NB 0(0KS O;
biggesl]'uggernaut witha run of 12 titles in 15

seasons in a league with amerage ofl8
teams VIR |
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What is Administrative Competitive Balance

Sl

S
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. Active Membership Participation

Accountability
Transparency
Control of the Abuse of Power

Obedience to the Rule of Law / Respect
for the Rules

Bill of Rights / Human Rights
Equality

Political Tolerance Freedomof
Assoclation

Regular and Free Elections and
Acceptmg the Results mectlons |
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Introduction
I Standard Statutes & Regulations

I Basic Structure of the Statutes:
A Separation of Powers
A Clear Aims & Objectives
A Democratic Elections
A Appropriate Structures
A Dispute Resolution Mechanisms
A Principles of Natural Justice

\. \ i Respect fothe Law
1 Establishmenof CAS
) 1 Development of théexsportiva
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drias politicador Ggeparation of p o we r
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powers (checks and
A\ "\ balances) and responsible
. \ ’“\and accountable
‘ governance structures
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Sports _ _ _

: There Is a clear intersection
Jurisprudencebetween international public

policy,the lexsportive(primarily

driven byCASand Section 33f
the South African Constitution Ir
that the fundamental rights of
orocedural fairness and equality
le at the core of sports
jurisprudence.




Establishes

Understanding
organisational
Defines the framework
th e SA FA relationship Sets out the
between the principles on
organization which the
and its organization is
StatUteS Members & founded
Officials
SAFA
Statutes

Directs how
the rules &
regulations
are made

Defines the
powers of the
organization

Defines the

bodies of the
organization




Preamblec SAFA Statutes

RECOGNISINGonracial society in which:

- all people shall be equal before the law
- there is no oppressive interference with the rights of individuals;
- athletes/players compete equally and fairly in football;

- all shall have access to relevant, compulsory and equal education,
adequate residential and recreational facilities in general and adequat
housing in particular and have a universal franchise system determine
by the will of the people;

- peopleenjoythe principles of democracy, accountability,

and transparency

- all people enjoy freedom of association, freedom of movement,
freedom of domicile, freedom to ownership of land, freedom to
participate fully in the economy of the country and share in its wealth
and live in peace, harmony and comfort.
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Preamblec SAFA Statutes

A CONFIRMINGe philosophy of nomacialism to be the

guiding principle in the organization and in our endeavour to
enhance unity, peace and harmony in sport in our country;

A -that since unification of national football structures on 23 March
1991 and readmission to CAF and FIFA one National Football
governing body was constituted,;

A -that the National Football Federation is part of South Africa
having a new constitution which entrenches norms and values of

the civilized world anda Bill of Rights

A -that the aforementioned social conditions were and still are the
fundamental requirements for the entry of South African sport into
the international sporting community in general, and in respect of
football in particular to the FEDERATION INTERNATIONALE de
FOOTBALL ASSOCIATION (FIFA) and Confed&fiat@inede
Football (CAF), Confederation of Southern African Football
Associations (COSAFA) and South African Sports Confederation
Olympic Committee (SASCOC)
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SAFA Exercises a Public Power

SAFA exercises a public power and perfort
a public function and is therefore subject tc
the provisions of thé°>romotion of
Administrative Justice Ac2000 and the
Promotion of Access to Information Act, Ac
No 2 of 2000, among other enabling
legislation arising out of the Bill of Rights o
the South African Constitution.

SouthernGauteng High Court, Case #: 40614/2Q1dyisvalePirates vs SAF-para. 29; In
TirfuRaiders vs SA Rugl@ape of Good Hope High Court Case #: 8363/2005, the prin

. of a voluntary private association being subject to PAJA is repeated; The Southern

Gauteng High Court in Cas‘e# 16/168R@prdAjax v SAFA, NSL & Othalso ruled
similarly. JO L )



LL
Structure of theZE-ootball Association
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Article 2 I1s a

General
State_ment of Article 2 of the SAFA Statutes
AUthOrlty Vested Aims, Objectives and Powers of the Association
In the

Association

Powers of PE8§ the
Powers of the judicial bc " powers f

irtees
Powers of Congress committe oo

eral Secretariat




Powers are Divided Among the Following Bodies

SAFA Congress

SAFA NEC

Emergency Committee

Standing & Ad Hoc Committees$

A\~

General Secretariat

Judicial Bodies |
\/\|n| [T 11 \/
| PECs \
|

= Bodies of SARA




How Power Must Be Exercised

d RSt SpgodweisS R
must be exercised
within the limits of the
authority that was
conferred

Tr‘ansvaaHighCourrt-1999

| ) R | Y |
! 1 | i\ 1
] i | [l ‘] §
| A | 10 1 B
, N
! \ i !
1 | : 0 :
RO
\ J |



How Is the Separation of Powers Expressed in tr
Statutes in Respect of Disciplinary Matters?

Article 13.1.6 of the SAFA Statutes:

[Members are required] t@adopt a
clause In its constitution / statutes
specifying that any dispute requiring
adjudication involving itself or one of its
Members and relating to the Statutes,
regulations, directives and decisions of
the Member, SAFA, CAF and FIFA shall
come solely under the jurisdiction of the
approprijate dispute resolution Tribunal
of the Member, SAFA, CAF or FIFA and
that any recaurse to ordlnary Courts IS |
prohlblted subject to Article 71 5 (!




Legal Principles Applied in Football Jurispruden

ENGLISH EXPLANATION LATIN PHRASE

If the law means something, it says it ubi lex voluit dixit,
ubi noluit tacuit

The principle of legality requires that there be n nulla poena sine
penalty without a law lege

The principle of predictability requires that any nulla poena sine
rule or law must be clear and precise lege clara

GC2NJ Iy S@Syid G2 | dzI £ Force majeure (Fr
absence of a specific applicable provision on th
AdadzSz /' { LI ySta dza d:Definition supplied

rather than a personal, impediment, beyond the by CAS
O2y iNRf 2F GKS WwW2o0f A3
unforeseeable, that cannot be resisted, and tha

renders the performance of the obligation
AYLRAEAAOE SPE | 26 SOSNE

occurrence of force majeure are to be narrowly
interpreted, sincdorce majeure introduces an
exception to the binding force of an obligatio#.




Legal Principles Applied in Football Jurispruden:

Ly GKS 5Q! ND&
CAS determined that bringing
I LISNE2Y AjBib2
lower the reputation of a
person in the eyes of ordinary
members of the public to a
significant extent /! { NMzf SR
GKFG 5Q! ND& A
himself into disrepute, but
that damage to the reputation
of the Australian Olympic
Committee still needed to be
proven as it requires empirica
evidence of damage to its
reputation arising directly out
2F 5Q! NDé Qa O
2008/A/1539 Nicholas D'Arcy
v. Australian Olympic
Committee (AOC).

The development of the common law stare decisis
in football must be given greater
urgency




Legal Principles Applied in Football Jurispruden

10

11

up as we go along.

The principle of proportionality must be
defined in the Regulations and take into
account progressive discipline (in the
Disciplinary Code
The general application of PAJA must be Audi alteram partem
acknowledged somehow (The Statutes

already acknowledge the Bill of Rights, but

this is not given much consideration. In fac

a provision is being removed from Art..B6

The principles of natural justice must be ke includingaudialteram
central. Theprinciple of justicecould be partem

described as the moral obligation to act on

the basis of fair adjudication between

competing claims. As such, it is linked to

fairness, entitlement and equality

The legal principle that one should not be nemoiudexin causasua /
ajudgein his own cause

Without penalty, there is no law. In other  sinepoenanullalex
words, penalties must be spelled out in a _
schedule of penalties that cannot be made "




The 4 Components of the SAFA
Regulatory Framework

SAFA
Statutes

) é Rules

{1 C!

(Competitions
ReQU|atory , meetings,
Framework etc)



Dispute Resolution

|

The SAFA Regulatory
Framework listed in the
previous slide contains all
the dispute resolution
mechanisms referred to In
Article 71.3 of the SAFA
Statutes |
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Disputes Arise from Infringement/s of a Ruls
or Law

A Everydisciplinary infringement
should have a corresponding
penaltyor consequence that is
clear and precisenllapoena
sinelegeclara), whichwill
result in the realization of the
principle of predictability idaw;

A The consequence of a breach of
a rule or law must also be |
proportional to avoid the abuse
of p®wer [ ) (|
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Conseduences for Breaching the

Rules/Laws

A Expulsion (from the sport itself)

A Suspension (from a matosgor
term)

A Dismissal (for a period of time)

A Ban (from a place or activity
under the jurisdiction of the
Association, player acquisition
and transfer)

A Removal of Elected Officials

A Invoklng Article 2.17. 16 of the
SAFAStatutes [ )

A | \ |
| I h i
o |
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Conseduences for Breaching the
Rules/Laws

A cautions, warnings,
reprimands, fines, return
of awards, annulments of
match results, exclusion
from competitions, point
deductions, demotions
and forfeiting of matches.
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Interpretation Informs Proportionality

Statutes and regulations of a
(sport) association shall be
Interpreted and construed
according to the principles

applicable to the interpretation of
the law rather than those
appllcable to contracts.




Interpretation Informs Proportionality

The key to
Interpretation Is to
avoid reading more
Into the meaning of a

~ rule than what the text
~ contains.




Interpretation Tools

Judges use a variety of tools to
help theminterpret statutes, most
frequently relying on five types of
Interpretive tools:

(1) ordinarymeaning

(2) statutory context,

(3) canonsof construction
(4) Ieglslatlve iIntentand
©) ewﬁﬁ) ceof the way a s7tatute
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PART 2

f Powers

Separation o
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The Role of Congress

20.1 The Congresgsepresentsthe supremeand
legislative authority of SAFA It is the
meeting at which all of the

formally convene Only a Congress
that is properly convenedhasthe authority
to makedecisions

20.2 A Congressmay be an Ordinary or
ExtraordinaryCongress

20.3 The Presidentshall conduct the Congress
businessin compliancewith the standing
ordersof the Congress

20.4 The Congresamay appoint observerswho
take part in the Congressvithout the right
to debateor to vote.

20.5 The Honorary Presidents or/ Honorary
Members may take part in the \Congress |
 [They may join the debates but are not

| (entitied to Vote. | Y

r Y | 3 1% H
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The Role of Congress

The Congress has the following authority:

22.1 adoptingor amending the Constitution,
Regulations Governing the Application o
the Statutes and the Standing Orders of
the Congress;

approvingthe Minutes of the last
meeting;

electingthe President and Members of
the SAFA NEC, and to confirm those
nomlnated by the League,

appolntlngthe scrutineers; ;
approvmgthe SAFA NEC report

2.6 | appomtmgthe independent audltors ‘*',,
‘upon the proposal of the SAFA NEC




The Role of Congress (continued)

22.7 fixingthe Membershipsubscriptions

22.8 deciding upon the nomination of the
SAFANECwhether to confer the title of
HonoraryPresidentor HonoraryMember
uponanypersor

22.9 admitting, suspending or expelling a
Member, SpecialMember or Associate
Member,

22.10 revoking the mandate of one or a
numberof Membersof a bodyof SAFA

2211 dlssolvmgSAFA

22.12 passmgdeusmnsat the request, o] -
Member in accordance vylth thls

| Constltunon UASEN/
LOR 1N O TR I A 2'22 13 approvmghe annual fmanmal [
SV R L N R srenehs,




The Role of the Executive Committee

AThe role of the
Executive Committee IS
outlined In Article 34 of
the Statutes (National,
Regional and Local)
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The Role of the Executive Committee

AThere are limits to the
disciplinary powers of
an Executive Committee

v5 "
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AArticles 14, 34 and 36
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Limitations to Executive Authority

A Article 14 The executive committee is
explicitly authorised to only

until
the next Congress

A Article 36 The executive committee is
explicitly authorised to only

for no longer than 3 monthsnd

A Article 34,/1.14:the executive
comrmtteF] may

/ :{or of SAFA /|
\'{ \p;m\"'. |cmally until the next Congresg |
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Limitations to Executive Authority

In Other Words:

ubi lexvoluit dixit, ubl
noluit tacult

(if the law means

' something, It says It)
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Role of the Judicial Bodies (r€h8)

66.1 The judicial bodies of SAFA are:

66.1.1the National Disciplinary Committee;
66.1.2the National Appeal Board;

66.1.3the Ethics and Fair Play Committee.

66.2 The responsibilities and functions of
these bodies shall be stipulated in th
Disciplinary Code of SAFA, which sh
Corgply with the FIFA Disciplinary
Code.

66.3 The decisiog making powers of
other, Commlttees remain unaffected

66 4 The Members of the judicial bodies,
/ may hot belong to any othery body of
SAFA at th’e same time. | | Y
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Role of the Secretariato Judicial Bodies

Article 85¢ Secretariat (SAFA Disciplinary
Code)

1.

Thegeneral secretariat of SAFA
provides the judicial bodies with a
secretariat and the necessary staff at
SAFA headquarters.

. Thegeneral secretariat of SAFA

designates the secretary.

. Thesecretary takes charge of the

administrative work and writes the
minutes and decisions of the meetings.

Thesecretary takes care of the filing.

/| The decisians passed and the relevant |
| \files shall be kept for at least ten ye
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4 [‘,“ f’.‘

N
| ‘ ‘;:‘
¥ ‘ | SR
it 4



Role of the Secretariato Judicial Bodies

Article 110c Investigation (SAFA

Disciplinary Code):

A The secretariat carries out the
necessary preliminary
Investigation ex officio under
UKS OKI ANXIF Y Qa

A Article 111.2; Collaboratiorby

| \ the partjes:
"« AZ Whenhever deemed | | |,

nec@ssar the secretariat/
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PART 3

The Meaning of Specific
Sanctions & The Context In
Which It Applies
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Expulsions

A Article 15 of the statutes does not confer
the authority on an executive committee
to expel any Member or person. Even the
SAFA Congress Is constrained under
Article 15 to consider onlyvo reasons
for expulsion.

A Other expulsions occur automatically in
connection with football matches and are
effected by referees in accordance with
the Laws jof the Game and the SAFA
Disciplinary Code.

VAN NI |




Suspensions

A The SAFA Statutes, Rules and
Regulationsnake no
provision for a natural person
/ Individual to be suspended
by an executive committee
Article 70 of the SAFA Statute
draws a tight boundary
around the types of sanctions
that/can be imposed on
/| persansithat fall under the |
Jur|$d|ct|on of the Assomatlon
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Dismissals

Should dismissal be proposed as a sanction, then
this must be done in accordance with Article 36 of
the Statutes. The executive can only dismiss a
person or body under the following conditions:

1. Dismissal may not be for more than 3 months;

2. Only the full Executive Committee, having voted
by secret ballot, after a motion for dismissal (if
that motion was seconded and approved for
consideration);

3. The motion for dismissal must be justified in
writing and sent 30 days before Congress;

4. The person por body has a right to attend
Congress and speak in hls/lﬂm‘ense(the audl
alteram partemrule); [

5.\ The decision to dismiss must be taken by secret
. ballot in both the Executive Commlttee and ¥
Congress [l d
6 It can only be approved by a t\AlbII’dS majorrty




Bans

A Banning orders are only referenced in
Article 70 of the SAFA Statutes and In
various clauses in the SAFA Disciplinary
Code. A ban is invoked for misconduct
related to forgery, corruption, doping, a
failure to respect decisions and match
manipulation.

A The specific guidelines for i ISsuing
banning orders are contained in various
articles in'the SAFA Disciplinary Code
and include bans from stadia, from

| entering a dressing room and from

/ | taking part in any footbaltelated [ | | |

| ‘kactlwty under the Jurlsdlctlon of SAFA




Removal of Elected Officials

A It must also be made clear that SAFA
already has a mechanism to remove
elected members of its bodiasthat
IS, the Parliamentary Authority as
prescribed by Article 3.2 of the
Standing Orders for SAFA Meetings
However, the Executive Committee
has arrogated the power to remove
elected officials to themselves after it

W) expelled two of its number for, calllng

|\ [ \forithe SAFA President tobe [ | [
'l mvestlgated for corporate governance

VLN Railares. W Ala




Removal of Elected Officials

A SAFAlready has a mechanism to
remove elected members of its bodies
¢ that is, the Parliamentary Authority
as prescribed by Article 3.2 of the
Standing Orders for SAFA Meetings

A However the Executive Committee has
arrogated the power to remove elected
officials to themselves after it expelled
two of its number for calling for the
SAFA President to be investigated for
corporate governance farlures




Inquiring Into the Administrative
and/or Financial Affairs of Members

2.17.16¢ Contains 5 Major Stipulations

A to inquireinto the administrative
and/or financialaffairs of Members,
and, where necessary, to
recommend corrective measures in
this regard and if these measures
are not implemented tdake over
the administrative and/or financial

aﬁairsdf‘t?e Memberuntil these are
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Unreasonable Delays

A As a general principlé¢he general
secretariat cannot decide whether
or not to accept a case for review
by a competent body who serves
as thefirst instance body for such
review.

A Thecompetentbody must apply
Its mindand consider the
publishedrules inrespect of the
case (Ie lea v FIBA

{

‘;‘ :

A $uch del s / refusals can amqunt
to a Qlenl al of justice W N S

W || Y ’l\ (' P \ | AR |
i

!
' {
I
&
o



Arbitrariness

ACKS U0SNXY Wl ND A
a course of action that is not
based on reason or judgment
but on personal will or
discretion without regard to

rules or standards
'\ [ Court of Arbitration for Sport
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The exercise of public power must
therefore comply with the Constitution,
which is the supreme law, and the

doctrine of legality, which is part of that
law. The doctrine of legality, which is an
Incident of the rule of law, Is one of the
constitutional controls through which the
exercise of public power is regulated by
the Constitution. It entalls that both the

[ SIAAT | GdzNB lagR GKS
constrained by the principle that they may
exercise no power and perform no function
beyond that conferred updlh\em by Ian CD
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What iIsForce Majeuren Sports Law?

Al 1 { LI ySta dzidz f
objective, rather than a personal,
Impediment, beyond the control
2F 0KS WwW2o6f A3SR
unforeseeable, that cannot be
resisted, and that renders the
performance of the obligation
AYLIZaaAof Sde | 2 ¢4
conditions for the occurrence of
force/majeureare to be narrowly
interpreted, sincdorce majeure

/ introduces an exception to the /|

,brndrng force of an obligation | [
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A CAS determined that bringing a
person into disreputeéis to lower
the reputation of a person in the
eyes of ordinary members of the
public to a significant exter@CAS
NHz SR UKFO 5Q! NO
himself into disrepute, but that
damage to the reputation of the
Australian Olympic Committee still
needed to be proven as it requires
emplrlcal evidence of damage to
| Its reputaﬂon arising directly out/ | _/
\.‘2 T 5 Q! NDe Qa | 02 y \
\'l CASROOS/A/1539 Nicholas DArcy A Australlan
AN ¥ d Olympic Commlttee (AQC)
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PART 4

What Remedies Are Avalilable
to Prevent the Abuse of
Power?
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The Dispute
Current _ :
reality  resolution in SAFA
IS more

. In nature rather
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The Principle of Proportionality

The SAFA Disciplinary Code further
recognizes the importance of
proportionality in sentencing:

Article 39.3Unlesstherwise specified, the
duration of a sanction is
always defined.

Thebody shall take account of
| all relevant factors in the case
| | and the degree of the
5’ »2 ‘-FTS)/RSNJQa 3 dzA €
‘3' the sanction. I R 1
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The Principle of Proportionality

A In the absence of a schedule of
penalties or a table of
sanctions, the abuse of power

g At
overly
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politicized governance

structures. Inconsistencies and
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unpredictability in the sanctions
regime of football in the
country/will continue.
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Irregular Use of Ad Hoc Committees

AD-HOC COMMITTEES AND SUB
COMMITTEESARTICLE 62

62.1 The SAFA NEC may, if necessary, create
Ad-Hoc committees for special duties and
a limited period of time.

62.2 The convenor and the Members and the
terms of reference shall be set out in the
resolution adopted by the SAFA NEC.

62.3 Ad-Hoc committees shall report directly
to the SAFA NEC.

62.4 Standlng Committees may establish sub
committees to facilitate their work and
/\ [\ shall submit reports to their respectlve
Stahdlng Commlttees i\
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The Applicability of PAJA

A Section 33 of the South African
Constitution guarantees the right
to just administrative action that is
lawful, reasonable and
procedurally fair and mandated
Parliament to pass legislation to
give effect to this right.

A Parliamentconsequently enacted
the Promotion of Administrative
Justice Act, Act 3 of 2000 (PAJA) |n‘,

fulfllmeht of this prOV|S|on
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The Applicability of PAJA

The SAFA Disciplinary Code (Article 95) stipulates
the right to be heard and contains the following
provisions:

Subsection 2. Right to be Heard
Article 95¢ Contents

1. The parties shall be heard before any decision is
passed.

2. They may, in particular:
a) refer to the file;
b) present their argument in fact and in law;
c) request production of proof;
d) be mvolved in the production of proof
/e) obtaln a reasoned decision. ‘
3 SpeC|aI prowsmns may apply in certaln

cwCumstances [ { | \ :“f:



Constitutional Remedies for Aggrieved Parties

A

A

Article 2.110of the SAFA Statutes places special
emphasis on the Association to settle disputes
among its Members, bodies or persons.

Article 4.10f the SAFA Statutes compels the
'3 4 2 OA Ipiorhc@eyfriendlg relations
between its Members, Clubs, Officials and
Players and in society for humanitarian
objectiveg ¢

Article 4.30f the SAFA Statutes compels the

I 3 & 2 OA Ipiowd2 e instRutianal means
to resolve any internal dispute that may arise
between Members, Clubs, Officials and Players
affiliated to Members of SAEAD

Article 7 of the SAFA Statutes compels
aSYO/SINR I Vv Robsew&@theOA | £ &
Statutes, regulatlons directives, decisions/and|

|\ the Code of Etfiics of FIFA, of CAF and of SARA
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